STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
ANTHONY A. SAGNELLI
Petitioner,
Case No. 04-3711

VS.

DEPARTMENT OF FI NANCI AL
SERVI CES,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

On January 13, 2005, an adm nistrative hearing in this case
was held in Clearwater, Florida, before WlliamF. Quattl ebaum
Adm ni strative Law Judge, Division of Adm nistrative Heari ngs.

APPEARANCES

For Petitioner: Anthony A Sagnelli, pro se
5549 Greyston Street
Pal m Harbor, Florida 34685

For Respondent: Mchael T. Ruff, Esquire
Departnment of Financial Services
200 East Gai nes Street
Tal | ahassee, Florida 32399-0333

STATEMENT OF THE | SSUE

The issue in the case is whether Petitioner's application
for licensure should be approved.

PRELI M NARY STATEMENT

By Notice of Denial dated August 26, 2004, the Depart nent

of Financial Services (Respondent) notified Anthony A Sagnell



(Petitioner) that his application for licensure as an insurance
agent was denied. Petitioner filed a request for reviewwth a
departnental hearing officer. Respondent reviewed the request
and determned material facts were disputed. Respondent
forwarded the case to the Division of Adm nistrative Hearings,
whi ch schedul ed and conduct ed t he proceedi ng.

At the hearing, Petitioner testified on his own behalf.
Respondent presented no witnesses and had Exhi bits nunbered 1
through 9 admtted i nto evi dence.

The one-volunme Transcript of the hearing was filed on
January 31, 2005. Respondent filed a Proposed Recommended Order
on February 10, 2005.

FI NDI NGS OF FACT

1. On July 12, 2004, Petitioner filed an application for
licensure as a Resident Life including Variable Annuity and
Heal t h I nsurance Agent w th Respondent.

2. Included anong the questions on the application was the
fol | owi ng:

Have you ever been convicted, found guilty,
or pled guilty or nolo contendere (no
contest) to a felony or crinme punishabl e by
i mpri sonnment of one (1) year or nore under
the |l aws of any nunicipality, county, state,
territory or country, whether or not

adj udi cation was wi thheld or a judgnment of
convi ction was entered?

3. Petitioner answered "no" in response to the question.



4. The application requires the applicant to consent to
the follow ng statenent:

Under penalties of perjury, | declare that I
have read the foregoing application for
license and that the facts stated in it are
true. | understand that m srepresentation
of any fact required to be disclosed through
this application is a violation of the

Fl orida I nsurance and Admi ni strative Codes
and may result in denial of nmy application
and/ or the revocation of ny insurance
license(s).

5. By affixing his electronic signature to the
application, Petitioner affirmed that the information set forth
therein was true.

6. The evidence establishes that on April 7, 1978,
Petitioner was sentenced to the Nassau County Correctional
Center for a termof one year after entering a guilty plea to a
fel ony count of Attenpted G and Larceny (G and Jury | ndictnment
No. 46323, June 24, 1977, Nassau County, New York.)

7. Petitioner entered the Correctional Center to begin
serving his sentence on Decenber 15, 1978, and was rel eased on
February 28, 1979.

8. Petitioner did not disclose the 1978 conviction on the
application for licensure as an insurance agent.

9. After conpleting a crimnal history check, Respondent

i ssued two deficiency letters, dated July 26, 2004, and



August 5, 2004, seeking additional information related to
Petitioner's background.

10. In response to the deficiency letters, Petitioner
submtted additional information and a letter. In the letter
and in his testinony at the hearing, Petitioner stated that he
m sinterpreted the question, and believed that because he was
incarcerated for |ess than one year, the 1978 conviction was
responsive to the question. He stated that he did not intend to
m sl ead or decei ve Respondent.

11. Respondent issued a Notice of Denial on August 25,
2004. The grounds for the denial was Petitioner's failure to
di scl ose the 1978 convicti on.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceeding. §§ 120.569 and 120.57(1), Fla. Stat. (2004).!

13. Petitioner must establish that he neets the
requi renents for licensure by a preponderance of the evidence.

Dept. of Banking and Finance, Div. of Securities and |nvestor

Protection v. Osborne Stern & Co., 670 So. 2d 932 (Fla. 1996);

Fl ori da Departnent of Transportation v. J.WC. Co., 396 So. 2d

778 (Fla. 1st DCA 1981); Balino v. Departnent of Health and

Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977).




14. Section 626.611, Florida Statutes, provides in
rel evant part as foll ows:

Grounds for conpul sory refusal, suspension,
or revocation of agent's, title agency's,
adjuster's, custonmer representative's,
service representative's, or nanagi ng
general agent's license or appointnent.--The
departnent shall deny an application for
suspend, revoke, or refuse to renew or
continue the |license or appointnent of any
applicant, agent, title agency, adjuster,
custoner representative, service
representative, or nmanagi ng general agent,
and it shall suspend or revoke the
eligibility to hold a license or appoi ntnent
of any such person, if it finds that as to
the applicant, |icensee, or appointee any
one or nore of the follow ng applicable
grounds exi st:

(2) Material msstatenent,

nm srepresentation, or fraud in obtaining the
| i cense or appointnment or in attenpting to
obtain the |license or appoi ntnent.

(enmphasi s suppl i ed)

15. Section 626.207, Florida Statutes, requires Respondent
to adopt rules establishing waiting periods for applicants to
becone eligi ble for licensure following |icense application
deni al s i ssued pursuant to Section 626.611, Florida Statutes,
as well as other specified sections not applicable to this case.
Respondent has adopted Florida Adm nistrative Code
Rul e 69B-211.042(4), which in relevant part provides as foll ows:

Effect of Failure to Fully Disclose Law
Enf or cenent Record on Application



(a) The Departnent finds that all matters
that are part of an applicant's | aw
enforcenent record are materi al el enents of
the application, and finds that the om ssion

of any part of the | aw enforcenent record
required to be disclosed on the application
is a naterial m srepresentation or materi al
m sstatenent in and of itself. The
applicant shall have violated Section
626.611(2) or 626.621(1), Florida Statutes,
if the applicant fails to provide the
Departnment with the docunentation required
by this rule.

(b)1. If an applicant fails to fully and
properly disclose the existence of |aw
enforcenent records, as required by the
application, the application will be denied
and a waiting period will be inposed before
the applicant nay reapply for any |license.

* * *

3. The waiting period shall begin on the
| ater of:

a. The date that the Departnent issues a
letter or notice of denial of the
application, or

b. The date that a previously inposed
wai ti ng period expires.

4. Witing periods shall be calcul ated as
fol | ows:

a. Class Aor Becrine omtted, where the
trigger date was nore than 10 years before
time of application, add 1 year. |If the
trigger date was 10 years prior, or |ess
than 10 years prior, to the tine of
application, add 2 years.

* * *

(c) An applicant whose application is

deni ed under this subsection shall resubmt
anot her application and applicable fee as
set forth in Section 624.501, Florida



Statutes, on the application formrespective
to the type and class of |icense sought.

(d) After the waiting period has el apsed,
the Departnent shall consider the
application if it is resubmtted in good
formw th applicable fees, and |licensure
shall be granted if the |icensee then neets
all the requirenents and criteria for
licensure as set out in the then applicable
rul es and st at ut es.

(e) Formal Record to be Made. The
Departnent finds that subm ssion of an
application that is inaccurate as to | aw
enforcenent history is a matter of such

wei ght that a formal record of the
application shall be nade and preserved by
Departnent order for reference and

consi deration should the applicant
subsequently becone |icensed and viol ate any
portion of the insurance code. To this end,
applicants are required to execute a

settl enent acknow edgi ng the inaccuracy as a
prerequisite to becom ng licensed after al
wai ting periods have el apsed and the
applicant is otherwise eligible for
licensure. (enphasis supplied)

16. Petitioner's 1978 crimnal felony conviction appears
to fall within the paranmeters of a Class A crine. See Fla.
Adm n. Code R 64B-211.042(21). As such, a one-year waiting
period fromthe date upon whi ch Respondent issued the Notice of
Denial is required. The Notice of Denial was issued on
August 26, 2004; therefore, Petitioner may not reapply for
licensure prior to August 26, 2005.

17. In Petitioner's response to Respondent's deficiency

letters, Petitioner asserted that his answer to the question



requiring crimnal history disclosure was based on a

m sunder st andi ng of the question. Subsection 626.611(2),
Florida Statutes, which requires denial of the application, does
not require that the "material msstatenent™ be intentional.
Further, as set forth herein, Florida Adm nistrative Code

Rul e 69B-211.042(4)(a) establishes that "all matters that are
part of an applicant's |aw enforcenent record are materi al

el enents of the application, and . . . the om ssion of any part
of the I aw enforcenent record required to be disclosed on the

application is a material m srepresentation.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnment of Financial Services enter
a final order denying the application for licensure filed by
Ant hony A. Sagnelli and inposing a waiting period to expire on

August 26, 2005.



DONE AND ENTERED t his 28th day of February, 2005, in

Tal | ahassee, Leon County,

Fl ori da.

W LLI AM F. QUATTLEBAUM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 28th day of February, 2005.

ENDNOTE

1/ Al citations are to Florida Statutes (2004) unl ess

ot herwi se i ndi cat ed.

COPI ES FURNI SHED,

M chael T. Ruff, Esquire
Depart ment of Fi nanci al
200 East Gai nes Street

Servi ces

Tal | ahassee, Florida 32399-0333

Ant hony A. Sagnel |

5549 Greyston Street

Pal m Har bor, Florida 34685

Honor abl e Tom Gal | agher
Chi ef Financial Oficer
Departnent of Financi al
The Capitol, Plaza Level

Servi ces
11

Tal | ahassee, Florida 32399-0300



Pet e Dunbar, GCeneral Counsel
Depart ment of Financial Services
The Capitol, Plaza Level 11
Tal | ahassee, Florida 32399-0300

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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